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353-E.

OREGON-WASHINGTON WATER SERVICE
COMPANY, a Corporation,
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vs.
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BRAULT, as Mayor of the Said City of
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COMPLAINT.

Plaintiff above named files this its bill of com-

plaint and states the following facts constituting

its cause of suit against the above-named defend-

ants:

I.

Plaintiff is a corporation duly organized and ex-

isting under the laws of the State of Delaware and

is and always has been a resident and citizen of the

State of Delaware and is not a resident or citizen

of the State of Washington.

II.

The defendant City of Hoquiam is a municipal

corporation organized and existing under the laws

of the State of Washington. The defendant

George Brault is Mayor of said City of Hoquiam.

The defendants Fred A. Hubble, E. D. Milbrad,

Olaf Oberg, G. R. Rudesill, C. Stuart Poison, W.
Strittmatter, Robert Robertson, Jr., Martin F.

Smith, A. H. Anderson, Truman 0. Kellogg, K. C.

Berg and J. E. Brite are [2] members of the

Council of said City of Hoquiam, and each and

every of said defendants in this paragraph men-

tioned are residents and citizens of the State of

Washington.

III.

This suit is brought for the specific performance

of a contract to purchase the waterworks plant and

system that supplies water to the City of Hoquiam,

and involves more than Three Thousand Dollars
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($3,000) exclusive of interest and costs, to wit:

more than the sum of Seven Hundred Thousand

Dollars ($700,000).

IV.

April 19, 1898, the Council of the City of Ho-

quiam, Washington, duly passed Ordinance #89',

entitled

—

"An Ordinance granting to Harry C. Heer-

mans, his successors and assigns, the franchise

and right to construct, maintain and operate

a system of waterworks in the town of Ho-

quiam, County of Chehalis and State of Wash-

ington, for the purpose of conveying and dis-

tributing water through the town and for the

purpose of selling the same to all persons,

bodies and corporations desiring the same, and

providing penalties."

By the terms of said ordinance there was granted

to said Harry C. Heermans, his successors and as-

signs, a franchise for a period of fifty years to build

and operate a system of waterworks in the town

of Hoquiam, and to lay the same in the avenues,

streets, alleys, waterways, public grounds and

thoroughfares of said town, and to distribute the

same to citizens of said town for compensation.

Said ordinance required that the grantee of said

franchise, his successors or assigns, should formally

accept the provisions thereof. Section 28 of said

ordinance passed as above provided is as follows:

"The town of Hoquiam shall have the right

to purchase, anything to the contrary notwith-

standing herein, the waterworks system herein
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provided for, together with all or any of the

tools, machinery or property connected thereto

or used therewith, and all extensions [3]

thereof and additions thereto, or used there-

with, and all extensions thereof and additions

thereto, fifteen years after the completion of

the same, at a price to be agreed upon by

said town and the owners thereof; and in case

the town and owners thereof cannot agree to a

price to be paid therefor, then a price to be

fixed by due process of law
;
provided, however,

that said towm shall give the owner or owners

or his or her or their agent, at least one year

previous to the expiration of said fifteen years

notice of the desire of the town to purchase

the same ; and every five years after said fifteen

years, said town shall have a like privilege to

purchase the same by giving a like notice to

said party or parties of at least one year."

Sections 30 and 31 of said Ordinance passed as

above are as follows:

''Section 30. In consideration of the great

advantages resulting to the towTi at the time

of adoption of this ordinance by the construc-

tion and operation of the works herein pro-

posed and in view of the difficulty had to secure

capital therefor, it is hereby declared to be the

policy of said town not to grant franchise for

waterworks purposes to applicants applying

therefor to cover small districts within the

limits of said town, and any and all grants or
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franchises for the sale or distribution of water,

express or implied, heretofore given or allowed

by the Town of Hoquiam, or any of the officials

thereof, are hereby annulled and repealed ; such

repeal and annulment to take effect on the com-

pletion of the works herein contemplated.

** Section 31. This ordinance shall take effect

from and after the date of its publication, the

date of which shall be hereunto attached."

Said ordinance was duly published May 26, 1898.

V.

The said Harry C. Heermans duly accepted the

provisions of said Ordinance in time and manner

as in said ordinance provided and thereafter as-

signed said franchise to Hoquiam Water Company,

a corporation organized under the laws of the State

of Washington. Said Hoquiam Water Company,

within the time provided in said ordinance, entered

upon the construction of a water system for the

city of Hoquiam as in said ordinance provided and

diligently prosecuted the construction of the same

to completion in time [4] and manner as in said

ordinance provided, and thereafter the city of Ho-

quiam duly inspected, tested and accepted said

water system as in said ordinance provided, and

thereafter to the present date said water system has

furnished water to the city of Hoquiam and its

citizens, and continues to do so. Said system was

constructed and extensions and betterments thereof

from time to time made at a cost of upwards of

$800,000.00. Said system consists of the following

real and personal properties;
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'Beginning at a point in the quarter section

line 339.5 feet easterly from the northwest

comer of the northeast quarter of the south-

west quarter of Section 2, Township 17 North

of Range 10 West of Willamette Meridian;

thence South 11° 10' East 232.5 feet; thence at

right angles with the last-mentioned line North

78° 50' East 290 feet; thence north 11° 10' West

405 feet; thence south 78° 50' West 290 feet;

thence South 11° 10' East 172.5 feet to the place

of beginning.

Beginning at the southwest corner of the

land heretofore conveyed to Hoquiam Water

Company by M. H. Arnot for a reservoir lot,

by deed dated July 29, 1898, and recorded in

Book 53 of Deeds at pages 616 and 617 in the

Auditor's office of Chehalis County, now Grays

Harbor County, Washington; thence due west

on the north side of Prospect Street 97.8 feet,

more or less, to the southwest corner of Lot 21

in Block 11 in College Hill Addition, as shown

on the corrected re-plat of Blocks 9, 10 and 11

of College Hill Addition, as per plat of record

in Volume 4 of Plats at page 40i, in the Audi-

tor's office of Grays Harbor County, Washing-

ton; thence due north 226 feet, more or less, to

quarter section line; thence due east on quarter

section line 59 feet, more or less, to the west

line of said reservoir lot; thence southeasterly

along the west line of said reservoir lot to place

of beginning.
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Tract known as Beacon Hill Reservoir No.

2, Site and designated "Reservoir" on the plat

of Beacon Hill Addition to the City of Ho-

quiam, as per plat of record in the Auditor's

office of Grays Harbor County, Washington,

in Volume 5 of Plats at page 23, and described

as follows:

Beginning at a point on the easterly line of

Nineteenth Street extended 754 feet northeast-

erly from the southwest corner of Block 1 in Ed-

ward Campbell's Addition to the Tovni (now

City) of Hoquiam; running thence North 68°

9' West 252 feet, more or less, to east line of

an alley; thence north 21° 51' East on the

easterly marginal line of said alley 296 feet;

thence south 68° 9' East 431 feet, more or less,

to the westerly marginal line of an alley;

thence south 21° 51' West 296 [5] feet;

thence north 68° 9^ West 179 feet, more or less,

to the place of beginning, and situate in North

half of northwest quarter of Section 12,

Township 17 North of Range 10 West of Willa-

mette Meridian;

All of Blocks 117 and 119 of Plat of Bea-

con Hill Addition to the City of Hoquiam, as

per plat recorded in the Auditor's office of

Grays Harbor County, Washington, in Vol-

ume 5 of Plats at page 23;

Beginning at a point 620 feet north and 380

feet west of the northwest corner of Lot 1,

Block 1, in the Original Plat of the Townsite

of Grays Harbor, which point of beginning is
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580 feet north and 539.06 feet east of the Gov-

ernment quarter stake between Sections 5 and

6, Township 17 North of Range 10 West of

Willamette Meridian; this point being the

southwest corner of Lot 1, Block 99 in the

Third Addition to the Townsite of Grays Har-

bor now vacated; thence north 520 feet; thence

east 520 feet; thence south 520 feet; thence

w^est 520 feet to point of beginning.

Also Lots 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14,

15, 16, 17 and 18, Block 8, Plat of Grays Har-

bor, Chehalis County, Washington, as per plat

of record in Volume 1 of Plats page 106, all

being in Section 5, Township 17 North of

Range 10 West of the Willamette Meridian.

Beginning at the northeast corner of the

southeast quarter of Section 3, Township 17

North of Range 10 West of Willamette Merid-

ian; thence southerly along the section line 300

feet; thence westerly at right angles with the

section line 200 feet; thence northerly parallel

with said section line 300 feet; thence easterly

to the place of beginning.

Beginning at the northwest corner of the

northwest quarter of the southwest quarter of

Section 2, Township 17 North of Range 10

West of Willamette Meridian; thence south on

the section line 300 feet; thence east 145.2 feet;

thence north parallel to first mentioned line

300! feet; thence west 145.2 feet to place of be-

ginning.
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All that part of Government Lot 2, Section

2, Township 17 North of Range 10 West of

Willamette Meridian, lying north of the Little

Hoquiam River and between the easterly line

of the State Highway No. 9 and the westerly

bank of the Hoquiam River.

Lot 12 and the southwesterly 30 feet of Lot

13, Block 65, Corrected Plat of the Town (now

City) of Hoquiam, as per plat of record in the

Auditor's office of Grays Harbor County,

Washington, in Volume 2 of Plats at page 1 A
and B.

Lots 15, 16, 43 and 44, Block 1 ; Lots 11, 12,

38 and 39, Block 6; and Lots 6, 7, 30 and 31,

Block 10, College Hill Addition to the City of

Hoquiam as per plat of record in the auditor's

office of Grays Harbor (^ounty, Washington,

in Volume 1 of Plats at page 164.

Southeast quarter; east half of southwest

quarter, in Section 20, Township 18 North of

Range [6] 10 West of Willamette Merid-

ian.

Southwest quarter of southwest quarter in

Section 21, Township 18 North of Range 10

West of Willamette Meridian.

South half of northeast quarter; south half

of southeast quarter ; southwest quarter ; south-

east quarter of northwest quarter in Section

28; Township 18 North of Range 10 West of

Willamette Meridian.

Southeast quarter of northeast quarter; east
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half of southeast quarter; west half of east

half of northeast quarter of southwest quarter

;

east half of northwest quarter of southeast

quarter; southwest quarter of northwest quar-

ter; west half of west half of northeast quarter

of southwest quarter; west half of northwest

quarter of southwest quarter ; east half of east

half of northwest quarter of southwest quar-

ter; north half of west half of east half of

southwest quarter of southeast quarter; west

half of west half of southwest quarter of

southeast quarter; east half of northeast

quarter of southwest quarter of southwest

quarter; west half of northeast quarter of

southwest quarter of southwest quarter; east

half of west half of southeast quarter of south-

west quarter and east half of northwest quar-

ter of northwest quarter of southeast quarter,

all in Section 29, Township 18 North of Range

10 West of Willamette Meridian.

East half of northeast quarter; southwest

quarter of northeast quarter; southwest

quarter of northwest quarter of northeast

quarter; west half of northwest quarter of

northwest quarter of northeast quarter, all in

Section 33, Township 18 North of Range 10

West of Willamette Meridian.

Southwest quarter of northwest quarter in

Section 3, Township 17 North of Range 10

West of Willamette Meridian.

East half of Northwest quarter of northeast
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quarter in Section 32, Township 18 North of

Range 10 West of Willamette Meridian.

Northwest quarter of southeast quarter of

northeast quarter in Section 30, Township 18,

North of Range 10 West of Willamette Merid-

ian.

Southeast quarter of northeast quarter in

Section 6, Township 17 North of Range 10

West of Willamette Meridian.

North half; North half of southwest quarter

in Section 3, Township 18 North of Range 10

West of Willamette Meridian.

Southeast quarter; south half of northeast

quarter; east half of southwest quarter; Lots

1, 2, 3, and west half of Lot 4; west half of

southwest quarter of northwest quarter;

southeast quarter of northwest quarter; east

half of southwest quarter of northwest quar-

ter and east half of Lot 4; northwest quarter

of southwest quarter, all in Section 4, Town-

ship 18 North of Range 10 West of Willamette

Meridian.

Northeast quarter of southwest quarter;

north half, all in Section 5, Township 18 North

[7] of Range 10 West of Willamette Merid-

ian.

North half of northeast quarter, and north-

east quarter of northwest quarter, all in Sec-

tion 9, Township 18 North of Range 10 West
of Willamette Meridian.
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Southwest quarter of Section 27, Township

19 North of Eange 10 West of Willamette Me-

ridian.

All of Section 28, Township 19 North of

Range 10 West of Willamette Meridian, except

northwest quarter of northwest quarter.

South half of southeast quarter; northeast

quarter of southeast quarter, and southeast

quarter of northeast quarter, all in Section 29,

Township 19 North of Range 10 West of Wil-

lamette Meridian.

Southeast quai-ter of Section 31, Township

19 North of Range 10 West of Willamette Me-

ridian.

South half and northeast quarter of Section

32, Township 19 North of Range 10 West of

Willamette Meridian.

All of Section 33, Township 19 North of

Range 10 West of Willamette Meridian,

West half and southeast quarter of Section

34, Township 19 North of Range 10 West of

Willamette Meridian.

Also all those certain easements and rights of way

for construction, operation and maintenance of a

water pipe line heretofore acquired b}^ or reserved

to the plaintiff and now used in connection with

the water system of the gTantor, in, on, over,

across, through or under the following described

parcels of real estate situated in Grays Harbor

County, State of Washington, to wit:

Lots 4, 5 and 27 in Block 2 of North Ho-

quiam Addition to the Town of Hoquiam, ac-
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cording to plat recorded in Volume 1 of Plats

at page 109, records of said county.

East half of the southeast quarter of the

northwest quarter of Section 9, Township

18 North of Range 10 West of Willamette Me-

ridian; and also Lot 2 of Section 16, Township

18 North of Range 10 West of Willamette Me-

ridian.

Southwest quarter of southwest quarter of

northeast quarter of Section 9, Township 18

North of Range 10 West of Willamette Merid-

ian.

North half of the northwest quarter of the

southeast quarter of Section 9, Township 18

North of Range 10 West of Willamette Merid-

ian.

South half of Northwest quarter of south-

east quarter of Section 9, Township 18 North

of Range 10 West of Willamette Meridian.

South half of south half of south half of

northeast quarter of southeast quarter of Sec-

tion 9, Township 18 North of Range 10 West of

Willamette [8] Meridian, lying south of line

1476 feet north of South line of said section.

Southeast quarter of southeast quarter of

Section 9, Township 18 North of Range 10

West of Willamette Meridian.

Southerly 400 feet, more or less, of Lot 1,

Section 15, Township 18 North of Range 10

West of Willamette Meridian, and the north-

erly 790 feet, more of less, of Lot 7, Section 22,
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Township 18 North of Range 10 West of Wil-

lamette Meridian.

That portion of Government Lot 7, Section

22, Township 18 North of Range 10 West of

Willamette Meridian, described as follows:

Beginning on the center line of the County

road which point is 789 feet south and 228

feet east of corner common to Sections 15, 16,

21 and 22; rumiing thence west (variation 23°

37' east) 228 feet to post marked "A-4" on

section line; thence south along section line

382.3 feet; thence north 75° 20' East 331.86

feet to west bank of the Hoquiam River ; thence

northerly along said bank 249.8 feet to the post

marked "B-3"; thence west to the center of

said road ; thence northeasterly along the center

of said road to the place of beginning.

A tract of land located in Section 22, Town-

ship 18 North of Range 10 West of Willamette

Meridian, described as follows: Beginning at a

point on the easterly boundary line of the

Grays Harbor County Road known as the

Olympic Highway, said point being 1000 feet

south of and 550 feet east of the quarter post

on the west boundary line of said section;

thence east 791 feet; thence north 39.7 feet;

thence east 960 feet; to the right bank of the

Hoquiam River; thence north 56° 48' West

840.15 feet along the right bank of the Hoquiam

River to a post marked *'C-2"; thence west

1158 feet to the easterly boundary line of said

county road; thence south 12° 24' East 512 feet
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along the easterly boundary line of said county

road to the place of beginning.

All that portion of the west half of the south-

west quarter of Section 22, Township 18 North

of Range 10 West of Willamette Meridian, ly-

ing east of the county road and south of a line

described as follows: Beginning at a point on

the west line of said section 1000 feet south of

the quarter section comer; thence north 87°

32' 50^' East to the east line of the west half of

said southwest quarter, except the north 400

feet of the south 600 feet thereof, being por-

tions of Tracts 8, 9, 10, 11, 12, 13, 27 and 30 of

Knokey Garden Tracts, Unrecorded.

North 12 acres of Government Lot 7, Sec-

tion 27, Township 18 North of Range 10 West

of Willamette Meridian.

North half of Government Lot 7, Section 27,

Township 18 North of Range 10 West of Wil-

lamette Meridian, except the north 12 acres

thereof.

South half of Government Lot 7, Section 27,

Township 18 North of Range 10 West of Wil-

lamette [9] Meridian.

Lots 1 and 2, Fairfield Acres, as per plat of

record in the Auditor's Office of Grays Harbor

County, Washington, in Volume 5 of Plats at

page 12.

Lots 3, 4, 6, 7, and 9, Fairfield Acres, as per

plat of record in the Auditor's office of Grays

Harbor County, Washington, in Volume 5 of

Plats at page 12.
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Lot 5, Fairfield Acres, as per plat of record

in the Auditor's office of G-rays Harbor County,

Washington, in Volume 5 of Plats at page 12.

Lot 8 of Fairfield Acres, as per plat of record

in the Auditor's office of Grays Harbor County,

Washing-ton, in Volume 5 of Plats at page 12.

Along the easterly side of the State Highway

No. 9 as said pipe line is now constructed, ex-

tending north and south through the east half

of Lot 5, Section 34, Township 18 North of

Range 10 West of Willamette Meridian.

Beginning on the east line of the west half

of the northwest quarter of Section 2, Town-

ship 17 North of Range 10 West of the Willa-

mette Meridian North 0° IT 54'' West 60 feet

from the northeast comer of the southwest

quarter of the northwest quarter, said point

being at the intersection of said easterly line

with the northerly line of Endresen Avenue in

the City of Hoquiam; thence north 89° 38' 30"

West along said northerly line of said Endresen

Avenue 207.38 feet, more or less, to the east-

erly line of Taylor Street in said City; thence

north 41° 07' West 194.5 feet, more or less, to

the southerly bank of the Little Hoquiam

River; thence northerly along said river to its

intersection with the easterly line of the west

half of the northwest quarter of said section;

thence southerly along said line to the place

of beginning, being Tract 9 of Hoquiam Gar-

dens, Unrecorded.
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Westerly 15 feet of land lying south of the

Little Hoquiam River and north of the north

line of Queen Avenue in the City of Hoquiam

and east of and contiguous to the highway right

of way over the Little Hoquiam River, and west

of the detour bridge temporarily (July 22nd,

1925) used as the highway, said land being

situated in Government Lot 2, in Section 2,

Township 17 North of Range 10 West of Wil-

lamette Meridian.

Also, all water appropriations and water rights

appertaining to or used in connection with said

water service, and all waterworks equipment and

material used in connection with the water system

now supplying the City of Hoquiam, State of

Washington, and the inhabitants thereof with

water, including all machinery, tools, apparatus

and supplies, and all personal property, both mov-

able and immovable, pertaining to or provided for

use as a part of [10] or with said water system,

and whether the same be situate or used or intended

for use within said City or without the said City,

or on or off the lands of the owner of said water

system, including all franchises, grants, licenses,

privileges and immunities, and goodwill of the

business.

VL
June 28, 1927, all of said water system and of the

properties pertaining thereto or used in connection

therewith, hereinabove described, including the

franchise under which said system was constructed

and has operated, and is now operating, were duly
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sold, assigned and transferred to the plaintiff herein

and plaintiff is now the owner and holder thereof.

April 6, 1927, and within the time provided by and

pursuant to the terms of Section 28 of said Ordi-

nance #89 of said City of Hoquiam said City elected

to purchase the waterworks system hereinabove de-

scribed and on said date the Mayor and City Coun-

cil of said City duly passed Resolution #416, a copy

of which, duly certified by Wera J. Neick, City Clerk

of said City, was duly delivered to plaintiif 's prede-

cessor in interest, Hoquiam Water Company, said

Resolution being in words and figures as follows,

to wit:

"BE IT RESOLVED, By the Mayor and

City Council, of the City of Hoquiam, Washing*

ton, in regular meeting duly assembled, as fol-

lows:

''(1) That it is the desire of the City of

Hoquiam, Washington, a municipal corporation,

to purchase the Water Works System of the

Hoquiam Water Company, of the City of Ho-

quiam, Washington, a corporation, together

with all or any of the tools, machinery or prop-

erty connected thereto or used therewith, and

all extensions thereof and additions thereto or

used therewith; pursuant to the right granted

to said City, under the provisions of Section 28,

of Ordinance No. 89 of the ordinances of said

City of Hoquiam.

''(2) That the City Clerk be and she is

hereby directed to forthwith notify in writing,
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said Hoquiam Water Company, a corporation,

as required by said Section.

''PASSED by tbe City Council, April 6tli,

1927.

"Sgd. GEO. BRAULT,
"Mayor." [11]

VII.

March 7, 1928, the Council of said City of Ho-

quiam duly passed Ordinance #1291 entitled

—

"An Ordinance specifying and adopting a

system or plan for the acquisition and construc-

tion of a municipal water works system for the

City of Hoquiam, Washington, declaring the

estimated cost thereof as near as may be, pro-

viding for the issuance and sale of bonds to

pay the cost thereof, and submitting the matter

for ratification or rejection to the qualified

voters of said City at a special election to be

held therein on Saturday, April 7, 1928'.

Said ordinance submitted to the voters of the City

of Hoquiam the matter of authorizing and ratifying

the purchase and acquisition of the water works

system hereinabove described. On April 7, 1928, at

a special election duly called for the purpose, the

people of the City of Hoquiam authorized and rati-

fied the purchase of said water works system. At

said election 1755 ballots were cast; 1516 w^ere in

favor of said authorization and ratification and 239

were cast against said authorization and ratification.

VIII.

Pursuant to said notice to plaintiff of said elec-

tion of said City to exercise its right to purchase
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said water works system pursuant to said Section

28 of said Ordinance #89 of said City plaintiff of-

fered to sell said water works system to said City

at a stated price, which offer the said City of Ho-

quiam, and its Mayor and Council, refused to accept,

and plaintiff and said City are unable to agree upon

the price to be paid for said water system. Plain-

tiff has no plain, speedy or adequate remedy at

law.

WHEREFORE plaintiff prays that this Court as-

certain by reference to a Master, or in such other

manner as the Court may deem proper, what is a

fair and reasonable price to be paid to plaintiff by

said defendant City of Hoquiam for the waterworks

system [12] and plant of plaintiff hereinabove

described, and that said defendants be ordered by

decree of this Coui^t to specifically perform the said

contract of the City of Hoquiam to purchase said

waterworks plant and system and to pay to plain-

tiff such fair and reasonable price as may be so

determined, said payment to be made contempora-

neously with conveyance of said waterworks system

and plant to defendant by plaintiff, and for such

other, further and general relief as may be meet and

in accordance with equity.

McCAMANT and THOMPSON,
RALPH H. KING,
THEO. B. BRUENER,

Attorneys and Solicitors for Plaintiff'. [13]
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United States of America,

District of Oregon,—ss.

J. W. Helwick, being duly sworn deposes and says

:

I am a vice-president of the Oregon-Washington

Water Service Company, a corporation, and plain-

tiff above named. I have read the foregoing bill

of complaint and know the contents thereof, and the

same is true as I verily believe.

J. W. HELWICK.

Subscribed and sworn to before me this 1st day of

June, 1928.

[Seal] BORDEN WOOD,
Notary Public for Oregon.

My commission expires November 15, 1930.

[Endorsed] : Filed Jun. 1, 1928. [131/2] :

[Title of Court and Cause.]

MOTION FOR DISMISSAL.

Come now the defendants a'bove named and move

the Court to dismiss the complaint filed in this cause

because said complaint does not state any matter of

equity entitling the plaintiff to the relief prayed for,

nor are the facts as stated sufficient to entitle the

plaintiff to any relief against these defendants, or

any of them.
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WHEREFORE, the defendants pray the judg-

ment of this Court whether they shall further

answer and that they be dismissed with their costs.

A. H. ABEL,
JAMES P. H. CALLAHAN,

Attorneys for Defendants.

Postof&ce Address: Montesano, Grays Harbor

County, Washington.

[Endorsed] : Filed Jun. 20, 1928. [14]

In the District Court of the United States for the

Western District of Washington, Southern Di-

vision.

No. 353--E.

OREGON-WASHINGTON WATER SERVICE
COMPANY, a Corporation,

Plaintiff,

vs.

CITY OF HOQUIAM, a Coi-poration, GEORGE
BRAULT, as Mayor of the Said City of

Hoquiam, FRED A. HUBBLE, E. D. MIL-

BRAD, OLAF OBERG, G. R. RUDESILL,
C. STUART POLSON, W. STRITTMAT-
TER, ROBERT ROBERTSON, Jr.,

MARTIN F. SMITH, A. H. ANDERSON,
TRUMAN O. KELLOGG, K. C. BERG and

J. E. BRITE, as Councilmen of Said City of

Hoquiam,

Defendants.
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DECREE.

The defendants' motion to dismiss the complaint,

having been duly argued by counsel and considered

by the Court, for good cause shown, it is

DECREED, that said motion be granted, and the

attorneys for plaintiff having given notice in open

court of election to stand upon the complaint, it is

DECREED, that the action be and is hereby dis-

missed, and that defendants recover their costs to be

taxed.

Done in open court this 9th day of July, 1928.

EDWARD E. CUSHMAN,
Judge.

[Endorsed] : Filed Jul. 9, 1928. [15]

[Title of Court and Cause.]

PETITION FOR APPEAL AND ORDER AL-

LOWING SAME.

To the Honorable WM. B. GILBERT, United

States Circuit Judge:

The above-named plaintiff feeling itself aggrieved

by the decree made and entered in this cause on the

*9th day of July, 1928, does hereby appeal from said

decree to the United States Circuit Court of Appeals

for the Ninth Circuit for the reasons specified in the

assignment of errors which is filed herewith, and

plaintiff prays that its said appeal be allowed and

that citation issue as provided by law, and that a

transcript of the record proceedings and papers
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upon which said decree was based, duly authenti-

cated, may be sent to the United States Circuit

Court of Appeals for the Ninth Circuit sitting at

San Francisco; and petitioner herewith tenders a

bond on appeal in such amount as the court may

require for such purpose.

McCAMANT and THOMPSON,
THEO. B. BRUENER,

Solicitors for Plaintiff. [16]

The foregoing petition for appeal is granted and

the appeal is allowed upon petitioner filing a bond

in the sum of $1,000 with sufficient sureties to be

conditioned as required by law.

Dated July 18th, 1928.

WM. B. GILBERT,
United States Circuit Judge.

[Endorsed] : Filed Jul. 17, 1928. [17]

[Title of Court and Cause.]

NOTICE OF APPEAL.

To City of Hoquiam, a Corporation, George Brault,

as Mayor of Said City of Hoquiam, Fred A.

Hubble, E. D. Milbrad, Olaf Oberg, G. R.

Rudesill, C. Stuart Poison, W. Strittmatter,

Robert Robertson, Jr., Martin F. Smith, A. H.

Anderson, Truman O. Kellog, K. C. Berg and

J. E. Brite, as Councilmen of Said City of

Hoquiam, the Above-named Defendants, and

to Messrs. W. H. Abel and James P. H. Cal-

lahan, Their Attorneys

:
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You and each of you will take notice that plain-

tiff in the above-entitled cause takes it appeal to

the United States Circuit Court of Appeals for the

Ninth Circuit from the decree made and entered

in the above-entitled cause on the 9th of July, 1928,

dismissing plaintiff's bill of complaint and render-

ing judgment for costs and disbursements against

plaintiff. The appeal hereby taken is returnable at

the office of the Clerk of the above-mentioned court

at San Francisco, California, thirty [18] days

from the day of the signing of the citation herewith

served and filed.

McCAMANT & THOMPSON,
THEO. B. BRUENER,

Attorneys for Plaintiff.

[Endorsed] : Filed Jul. 17, 1928. [19]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

The plaintiff above named, having taken its ap-

peal from the decree passed in the above-entitled

court and cause on the 9th day of July, 1928, avers

that the said decree is erroneous in the following-

respects, to wit:

I.

The Court erred in sustaining defendants' motion

to dismiss plaintiff's bill of complaint.

II.

The Court erred in entering an order dismissing

this suit at the instance of the defendants.
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III.

The Court erred in giving judgment in favor of

defendants and against plaintiff for the defendants'

costs and disbursements. [20]

WHEREFORE, plaintiff prays that the said

decree of the District Court aforesaid may be re-

versed.

McCAMANT & THOMPSON,
THEO. B. BRUENER,

Attorneys for Plaintiff.

[Endorsed] : Filed Jul. 17, 1928. [21]

[Title of Court and Cause.]

CITATION.

The President of the United States to the Above-

named Defendants and to Messrs. W. H. Abel

and James P. H. Callahan, Their Attorneys,

GREETING:
You are hereby cited and admonished to appear

in the United States Circuit Court of Appeals for

the Ninth Circuit to be held in the city of San

Francisco, in the State of California, within thirty

days from the date of this writ, pursuant to an ap-

peal filed in the office of the Clerk of the District

Court of the United States for the Western Dis-

trict of Washington, Southern Division, in a cause

wherein Oregon-Washington Water Service Com-

pany is complainant and wherein the City of Ho-

quiam, a corporation, George Brault as Mayor of

said City of Hoquiam, Fred A. Hubble, E. D. Mil-
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brad, Olaf Oberg, G. R. Rudesill, C. Stuart Poison,

W. Strittmatter, Robert Robertson, Jr., Martin F.

Smith, A. H. Anderson, Truman 0. Kellog, K. C.

Berg and J. E. Brite, as 'Councilmen of said city

of Hoquiam, are defendants, to [22] show cause,

if any there be, why the decree in such appeal men-

tioned should not be corrected and speedy justice

done in that behalf.

WITNESS the Honorable W. B. GILBERT,
United States Circuit Judge, this 18th day of July,

1928.

WM. B. GILBERT,
Judge.

[Endorsed] : Filed Jul. 19, 1928. [23]

[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,
That Oregon-Washington Water Service Com-

pany, as principal, and Fidelity and Deposit Com-

pany of Maryland, as surety, are held and firmly

bound unto the City of Hoquiam, a corporation,

George Brault, as Mayor of the said City of Ho-

quiam, Fred A. Hubble, E. D. Milbrad, Olaf Oberg,

G. R. Rudesill, C. Stuart Poison, W. Strittmatter,

Robert Robertson, Jr., Martin F. Smith, A. H. An-

derson, Truman 0. Kellog, K. C. Berg and J. E.

Brite, as Councilmen of said City of Hoquiam, in

the full and just sum of One Thousand Dollars

($1,000) to be paid to the said defendants and obli-
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gees above named, to which payment well and truly

to be made the said principal and surety do hereby

bind themselves, jointly and severally by these

presents.

Dated this 16th day of July, 1928.

Now, the condition of the above obligation is such

that if the said Oregon-Washington Water Service

Company, plaintiff above [24] named, shall

prosecute to effect its appeal taken to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit from the decree passed in the above-entitled

court and cause on the 9th of July, 1928, and answer

all damages and costs, if it fails to make its plea

good, then the obligation to be void ; otherwise to re-

main in full force and virtue.

OREGON-WASHINGTON WATER SER-
VICE COMPANY.

By J. W. HELWICK,
Vice-President.

FIDELITY AND DEPOSIT COMPANY
OF MARYLAND.

[Seal] By CLARENCE D. PORTER,
Attorney-in-fact.

Approved July 18, 1928.

WM. B. GILBERT,
Circuit Judge.

[Endorsed] : Filed Jul. 19, 1928. [25]
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[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

The Clerk of this court is hereby directed to pre-

pare and certify a transcript of record in the above-

entitled cause for the use of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, by in-

cluding therein the following:

Bill of complaint, filed June 1st, 1928.

Motion to dismiss, filed June 20th, 1928.

Final decree, filed July 9th, 1928.

Petition for appeal and order allowing appeal, filed

July 17th, 1928.

Undertaking on appeal, filed July 19th, 1928.

Assignment of errors, filed July 17th, 1928.

Citation on appeal, filed July 19th, 1928.

Notice of appeal, filed July 17th, 1928.

Praecipe for transcript of record, filed July 19th,

1928.

McCAMANT and THOMPSON,
THEO. B. BRUENER,

Solicitors for Plaintiff.

[Endorsed] : Filed Jul. 19, 1928. [26]

CERTIFICATE OF CLERK OF UNITED
STATES DISTRICT COURT TO TRAN-

SCRIPT OF RECORD.

United States of America,

Western District of Washington,—ss.

I, Ed M. Lakin, Clerk of the United States Dis-
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irud Court for the Westera District of WasMng-

t/m, do bereby certify and return that the foregoing

and attached is a full, true and coiTect transcript

of the record and xjroceedingB CpageB one to twentv-

weven in^dusive), in the matter of Oregon-Washing-

ton Water Service Comj^any, a Corporation, Plain-

tiff, VH. City of Hoquiam et al., Defendants, Num-

ber 353-E in Raid Jiistrict Court, as required by

j-»raecipe of cjonnml on file and of record in my office

in 8aid Distri^jt, at Tax^jma.

I further certify that I attached hereto the origi-

nal citatjorj orj appeal with accejitance of service

thereon.

I further certify tliat the following is a full, true

and ('Mrrad stattinierit of all expenses, costs, fees

and c\\iir%(*M incurred and paid into my office by and

on bchaJf of 1b(^ App(dJant for comparing the rec-

ord, nmkirjg Ibc. (jcrti heater and return to the United

HtatcK (yu'i'wM Court of Appeals for the Ninth Cir-

cuit, in the above-entitled cause, to wit:

Clerk's fees (Act of Kebruary 11, 1925, 43 Stat.

857), 70 folios al $.05 $3.50

Filing pc^iiljon on aj>p(ial 5.00

Certiilcaic of OWvk to transcrijjt 50

Attest my band and the seal of said ('ourt al Ta-

conia in s;iid DislriH Ibis 191 h day of July, 1928.

|Srn)| Kl) M. LAKIN.

KD. M. LAKIN,
Clerk. [27J
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[Endorsed] : No. 5549. United State.s Circuit

Court of Appeals for the Xinth Circuit. Oregon-

Washington Water Service Company, a Corpora-

tion, Ai^j^ellant, vs. City of Hoquiam, a Coi-pora-

tion. George Brault, as Mayor of the Said City of

Hoquiam, Fred A. Hubble, E. D. Milbrad, Olaf

Oberg. Ti. R. Rudesill, C. Stuart Poison, W. Stritt-

matter, Robert Robertson, Jr., Martin F. Smith,

A. H. Anderson, Truman O. Kellog, K. C. Berg and

J. E. Brite. as Cotmcilmen of Said City of Hoquiam,

AiJi^ellees. Transcrijjt of Record. Upon Apj)€al

from the United States District Court for the West-

ern District of Washington, Southern DivisiorL

Filed July 21. 192S.

PAUL P. CBRIEX,
Clerk of the United States Circuit Court of Appeals

for the Xijith Circuit.




